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In 2015, the Governor called a special session of the Legislature for certain
specified purposes, including to “[iJmprove the efficiency and efficacy of the health care
system, reduce the cost of providing health care services, and improve the health of

Californians.” During that session, the Legislature enacted the End of Life Option Act



(Health & Saf. Code, 88 443-443.22) (Act), which legalized physician-assisted suicide?
for the terminally ill.

In the action below, the trial court entered judgment on the pleadings, enjoining
enforcement of the Act on the ground that it was not within the scope of the proclamation
calling the special session, and therefore it was in violation of article 1V, section 3,
subdivision (b) of the California Constitution.

This extraordinary writ proceeding presents two key issues:

1. Have the parties challenging the constitutionality of the Act adequately alleged
that they have standing to do so?

2. Was the trial court correct in ruling that the Act is unconstitutional?

We will hold that the challengers have not shown that they have standing. Hence,

we do not reach the constitutional question.

! The terminology in this area is highly politicized. Proponents of the
concept prefer “aid in dying” or “death with dignity”; opponents prefer “assisted suicide”
or “euthanasia.” There does not seem to be any wholly neutral term.

Google currently reports about 13,700,000 search results for “assisted suicide” and
only about 376,000 for “aid in dying.” Moreover, the Wikipedia article on the subject is
entitled “Assisted suicide.” We will use “assisted suicide” because it is the more
common term, without intending to express any other opinion.



I
FACTUAL BACKGROUND

Because we are reviewing a judgment on the pleadings, we take the facts from the
complaint, as well as from matters of which we may take judicial notice. (People ex rel.
Alzayat v. Hebb (2017) 18 Cal.App.5th 801, 811.)

On June 16, 2015, the Governor issued a proclamation convening a special session
of the Legislature for certain specified purposes, including to “[iJmprove the efficiency
and efficacy of the health care system, reduce the cost of providing health care services,
and improve the health of Californians.”

On September 11, 2015, during the special session, the Legislature passed the Act.
(Assembly Weekly History, Apr. 4, 2016, p. 14.) On October 5, 2015, the Governor
signed it into law. (Stats. 2015-2016, 2nd Ex. Sess., ch. 1.) It went into effect on June 9,
2016. (Cal. Const., art. 1V, 8 8, subd. (c)(1); see Assembly Concurrent Resolution No. 1
(2015-2016 2nd Ex. Sess.); Assembly Weekly History (2015-2016 2nd Ex. Sess.), Apr. 4,
2016, p. 16.)

The Act allows an individual who has complied with all of its requirements to
obtain and to use an “aid-in-dying drug.” “Aid-in-dying drug” is defined, in part, as a
drug that may be “self-administer[ed] to bring about . . . death . ...” (Health & Saf.
Code, § 443.1, subd. (b).)

First, the individual’s attending physician must diagnose the individual as having a

terminal disease. (Health & Saf. Code, § 443.2, subd. (a)(1).) “Terminal disease” is



defined as “an incurable and irreversible disease that has been medically confirmed and
will, within reasonable medical judgment, result in death within six months.” (Health &
Saf. Code, §8 443.1, subd. (q).) At that point, the individual may make a request to the
attending physician for an aid-in-dying drug. (Health & Saf. Code, 88 443.2, subd. (a),
443.3, subd. (a).)

The attending physician must refer the individual to a consulting physician (Health
& Saf. Code, § 443.5, subd. (a)(3)), who must also diagnose the individual as having a
terminal disease. (Health & Saf. Code, 8§ 443.6, subd. (b).) If either the attending or the
consulting physician finds indications that the individual has a mental disorder, he or she
must refer the individual for a mental health specialist assessment. (Health & Saf. Code,
88 443.5, subd (a)(1)(A)(ii), 443.6, subd (d).) There are many other steps that must be
taken to ensure that the request is voluntary and not the product of a mental disorder,
coercion, or a whim. (Health & Saf. Code, 8§ 443.3, 443.4, 443.5, subd. (a), 443.6,
443.7, 443.8, 443.10, 443.11, 443.17, subd. (d).)

If all the conditions of the Act are met, the attending physician may prescribe an
aid-in-dying drug to the qualified individual. (Health & Saf. Code, § 443.5, subd. (b).)
The qualified individual may then self-administer the aid-in-dying drug. (See Health &
Saf. Code, 88 443.1, subd. (b), 443.13, subd. (a)(2), 443.14, subd. (a).)

“Actions taken in accordance with [the Act] shall not, for any purposes, constitute
suicide . . ., homicide, or elder abuse under the law.” (Health & Saf. Code, § 443.18; see

also Health & Saf. Code, 8§ 443.14, subd. (d)(2).)



A physician who participates in the process prescribed by the Act is immune from
virtually all adverse legal consequences. (Health & Saf. Code, 88 443.1, subd. (h),
443.14, subd. (c).) On the other hand, a physician is equally immune from “refusing to
participate in activities authorized under this part, including, but not limited to, refusing
to inform a patient regarding his or her rights under this part, and not referring an
individual to a physician who participates in activities authorized under this part.”
(Health & Saf. Code, 88 443.14, subd. (e)(2), 443.1, subd. (h).)

“Participation in activities authorized [by the Act] shall be voluntary. . .. [A]
person or entity that elects, for reasons of conscience, morality, or ethics, not to engage in
activities authorized [by the Act] is not required to take any action in support of an
individual’s decision under [the Act].” (Health & Saf. Code, § 443.14, subd. (¢)(1).)

1
PROCEDURAL BACKGROUND

A. Events in the Trial Court.

This action below was filed in June 2016. The plaintiffs are five individual
physicians? along with a professional organization that promotes ethical standards in the

medical profession® (collectively the Ahn parties). They asserted causes of action for

2 Dr. Sang-Hoon Ahn, Dr. Laurence Boggeln, Dr. George Delgado,
Dr. Philip Dreisbach, Dr. Vincent Fortanasce, and Dr. Vincent Nguyen.

8 The Christian Medical and Dental Society, d/b/a the American Academy of
Medical Ethics (Academy).



violations of due process, of equal protection, and of California constitutional limitations
on the power of the Legislature to act in special session.

Initially, the only named defendant was Michael Hestrin, in his capacity as District
Attorney of Riverside County. By stipulation, however, the Attorney General and “[t]he
State of California . . . by and through the California Department of Public Health”
(collectively the State) intervened as defendants.

In February 2018, the Ahn parties filed a motion for judgment on the pleadings.
On May 15, 2018, after hearing argument, the trial court ruled that it would grant the
motion, without leave to amend. On May 21, 2018, it entered a formal written order to
that effect. On May 24, 2018, it entered judgment in favor of the Ahn parties and against
Hestrin and the State. In the judgment, it enjoined enforcement of the Act.*

On May 29, 2018, three nonparties® (collectively the Fairchild parties) filed an ex
parte application to vacate the judgment. They supported the Act and argued that the

judgment was erroneous. On May 30, 2017, the trial court denied the application.

4 As the State points out, the judgment was poorly drafted. For example, it
did not enjoin enforcement of the Act in so many words; rather, it recited that
enforcement of the Act had already been enjoined, even though it had not. The parties
agree that the judgment is, in effect, an injunction.

Likewise, the judgment enjoined both Hestrin and the State, yet it stated that it was
a judgment against the State alone. We construe it as a judgment against both.

3 Matthew Fairchild and Dr. Joan Nelson, who have been diagnosed with
terminal diseases and want to have access to assisted suicide, and Dr. Catherine S. Forest,
a physician who treats patients with terminal diseases and wants to provide them with
access to assisted suicide.



B. Events in This Court.

On May 21, 2018, the State filed a petition for writ of mandate in this court, along
with a request for an immediate stay. Initially, we denied a stay. On June 8, 2018,
however, the State filed an amended petition along with a renewed request for an
immediate stay. On June 15, 2018, we issued an order to show cause and granted a
temporary stay.

Meanwhile on June 6, 2018, the Fairchild parties filed an appeal from the
judgment. We ordered that the appeal and this writ proceeding be considered together.
We did not consolidate them. Nevertheless, from this point on, the parties served their
filings in the writ proceeding on the Fairchild parties. Moreover, the Fairchild parties
filed a return to the petition. None of the parties objected to this.

i
THE STATUS OF THE FAIRCHILD PARTIES

In their separate appeal, the Fairchild parties contend that, as a result of the denial
of their ex parte application to vacate the judgment, they have standing to appeal and, in
that appeal, to challenge the judgment on the merits. The Ahn parties dispute this.

The issue for us at present, however, is not whether the Fairchild parties are parties
to the appeal, but only whether they are parties to this writ proceeding.

A party to a writ proceeding does not necessarily have to have been a party to the
proceeding in the tribunal below. (Sonoma County Nuclear Free Zone v. Superior Court

(1987) 189 Cal.App.3d 167, 173, fn. 3; Monterey Club v. Superior Court of Los Angeles



(1941) 48 Cal.App.2d 131, 143.) “In writ proceedings, ‘“‘real party in interest’ has been
generally defined as ‘any person or entity whose interest will be directly affected by the
proceeding . . ..” [Citation.] While the real party in interest is ‘usually the other party to
the lawsuit or proceeding being challenged’ [citation], it may be . . . ‘anyone having a
direct interest in the result’ [citation] . .. .”””” [Citation.]” (Tabarrejo v. Superior Court
(2014) 232 Cal.App.4th 849, 859.) The Fairchild parties claim such a direct interest, in
that they want access to assisted suicide under the Act, but the judgment enjoins
enforcement of the Act.

Admittedly, the State’s writ petition did not name the Fairchild parties (see
Tabarrejo v. Superior Court, supra, 232 Cal.App.4th at p. 859), nor did the Fairchild
parties formally move to intervene (see Wright v. Jordan (1923) 192 Cal. 704, 708-709,
714.) However, a person can become a party to an action, even if not named in the
complaint, by appearing and participating without any objection by the other parties.
(Fireman’s Fund Ins. Co. v. Sparks Construction, Inc. (2004) 114 Cal.App.4th 1135,
1145-1147 and cases cited.) We see no reason why this principle should not also apply to
a writ proceeding.

This is not to say that they are necessarily proper parties. It may be that, if their
participation had been challenged, we would conclude that their joinder is improper. We
simply conclude that they are parties for such purposes as whether they are subject to our

jurisdiction, whether they are entitled to notice, and whether we can consider their return.



v
THE PROPRIETY OF WRIT REVIEW

The State contends that review by writ is appropriate in this case. The other
parties do not dispute this. Nevertheless, we address it briefly, because it goes to our
jurisdiction.

It goes without saying that the judgment was appealable. (Code Civ. Proc.,
8904.1, subd. (a)(1).) Indeed, both the State and the Fairchild parties have appealed
from it.

“Extraordinary writ review by way of a petition for writ of mandate is ordinarily
available only if the petitioner has no adequate legal remedy. [Citation.] An immediate
direct appeal is presumed to be an adequate legal remedy. [Citation.] Writ review is
appropriate, however, if . . . the issues presented are of great public importance and
require prompt resolution. [Citation.]” (Henry M. Lee Law Corp. v. Superior Court
(2012) 204 Cal.App.4th 1375, 1382-1383.)

Here, the availability of assisted suicide to terminally ill patients is an issue of
great public importance. Moreover, because terminally ill patients, by definition, are
expected to die within six months, time is of the essence. “Our receipt of numerous
amicus curiae briefs underscores the importance of th[e] issue.” (Corbett v. Superior
Court (2002) 101 Cal.App.4th 649, 657.) We therefore exercise our discretion in favor of

Writ review.

10



V
STANDING IN THE TRIAL COURT

The State contends that the Ahn parties do not have standing to challenge the Act.

A. Additional Factual and Procedural Background.

The Ahn parties alleged that they are California physicians (or, in the case of the
Academy, that it has members who are California physicians) who have patients with
terminal diseases within the meaning of the Act. “They bring this action to protect the
rights of their patients to be protected by law . .. from being assisted and abetted in
committing suicide, from receiving substandard medical care, and from having
depression and medical conditions leading to suicide left untreated.”

The Academy additionally alleged that it “promote[s] ethical standards in the
medical profession” and “lobbies for ethical government policy consistent with the
Hippocratic tradition of preserving life.”

The State responded with a general denial of these (and all other) allegations of the
complaint. Moreover, in opposition to the motion for judgment on the pleadings, it
argued that the Ahn parties lacked standing.

The trial court ruled that the Ahn parties did have standing: “[W]here a
constitutional challenge is involved, a party whose own rights are not impacted, but
whose challenge is raised on behalf of absent third parties, has sufficient standing if the
relationship between the litigant and the absent third party whose rights the litigant

asserts is so close that the litigant is fully or very nearly as effective a proponent of the

11



right as would be the absent party, and there are obstacles to prevent the third parties
from bringing suit themselves.

“The plaintiffs in this case are doctors whose actions are not only covered under
the Act, but who have a close enough relationship to their patients to bring them within
the ambit of the Act.

“Furthermore, the Act impacts terminally 1ll patients who are not in a position to
challenge the law because their illnesses and their shortened life expectancy present
significant obstacles in bringing suit themselves.”

B. Discussion.

1. General standing principles.

Justiciability has several aspects, including ripeness, mootness, and standing.
(Association of Irritated Residents v. Department of Conservation (2017) 11 Cal.App.5th
1202, 1221-1222.)

“[S]tanding concerns a specific party’s interest in the outcome of a lawsuit.
[Citations.] We . .. require a party to show that he or she is sufficiently interested as a
prerequisite to deciding, on the merits, whether a party’s challenge to legislative or
executive action independently has merit. [Citation.]” (Weatherford v. City of San
Rafael (2017) 2 Cal.5th 1241, 1247-1248.) “Standing is a threshold issue necessary to
maintain a cause of action, and the burden to allege and establish standing lies with the
plaintiff. [Citations.]” (Mendoza v. JPMorgan Chase Bank, N.A. (2016) 6 Cal.App.5th

802, 810.)

12



“‘As a general principle, standing to invoke the judicial process requires an actual
justiciable controversy as to which the complainant has a real interest in the ultimate
adjudication because he or she has either suffered or is about to suffer an injury of
sufficient magnitude reasonably to assure that all of the relevant facts and issues will be
adequately presented to the adjudicator. [Citations.] To have standing, a party must be
beneficially interested in the controversy; that is, he or she must have “some special
interest to be served or some particular right to be preserved and protected over and
above the interest held in common with the public at large.” [Citation.] The party must
be able to demonstrate that he or she has some such beneficial interest that is concrete
and actual, and not conjectural or hypothetical.” [Citation.]” (Teal v. Superior Court
(2014) 60 Cal.4th 595, 599, italics in original.)

Subject to exceptions not applicable here (e.g., Code Civ. Proc., § 526a), “[t]o
obtain an injunction, a party must show injury as to himself.” (Connerly v.
Schwarzenegger (2007) 146 Cal.App.4th 739, 748, italics in original.) Likewise, where
declaratory relief is sought, there must be an “actual controversy relating to the legal
rights and duties of the respective parties.” (Code Civ. Proc., § 1060, italics added.)
“[T]he fact that an issue raised in an action for declaratory relief is of broad general
interest is not enough for the courts to grant such relief in the absence of a true justiciable
controversy [citations].” (Winter v. Gnaizda (1979) 90 Cal.App.3d 750, 756 [citing

California Water & Telephone Co. v. County of Los Angeles (1967) 253 Cal.App.2d 16];
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accord, Zetterberg v. State Dept. of Public Health (1974) 43 Cal.App.3d 657, 662
[same].)

“[M]ootness is not a jurisdictional defect.” (3 Witkin, Cal. Procedure (5th ed.
2008) Actions, § 36.) In any event, the mootness doctrine itself includes an exception.
“<“[1]f a pending case poses an issue of broad public interest that is likely to recur, the
court may exercise an inherent discretion to resolve that issue even though an event
occurring during its pendency would normally render the matter moot.” [Citation.] ...’
[Citation.]” (Edelstein v. City and County of San Francisco (2002) 29 Cal.4th 164, 172.)

By contrast, “‘[c]ontentions based on a lack of standing involve jurisdictional
challenges . ...’ [Citations.]” (Californians for Disability Rights v. Mervyn'’s, LLC
(2006) 39 Cal.4th 223, 233; accord, Associated Builders and Contractors, Inc. v. San
Francisco Airports Com. (1999) 21 Cal.4th 352, 361; Common Cause v. Board of
Supervisors (1989) 49 Cal.3d 432, 438-439. Or, to put it another way, “[a] ‘lack of
standing’ is a jurisdictional defect.” (Hudis v. Crawford (2005) 125 Cal.App.4th 1586,
1592.)

There is no general “public interest” exception to the requirement of standing. In
People ex rel. Lynch v. Superior Court (1970) 1 Cal.3d 910, the attorney general sought a
declaration that the state’s prejudgment attachment laws were unconstitutional. (ld. at
p. 911.) The Supreme Court held that he lacked standing, despite the public interest in
the issue, and that this was a jurisdictional defect: “In the present proceeding, . . . there is

before us no alleged debtor or creditor who is party to a prejudgment attachment of any
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property whatsoever, wages or otherwise, and who seeks relief with respect thereto. The
Attorney General avers that ‘The various clerks, sheriffs, and marshals of the State of
California (who issue and serve writs of attachment) . . . wish to be advised as to what the
law is in the State of California’ with reference . . . to California’s prejudgment
attachment procedures. . .. [] The rendering of advisory opinions falls within neither
the functions nor the jurisdiction of this court. [Citations.]” (Id. at pp. 911-912, fn.
omitted; accord, Younger v. Superior Court (1978) 21 Cal.3d 102, 119-120.)

We recognize that “[u]nlike the federal Constitution, our state Constitution has no
case or controversy requirement imposing an independent jurisdictional limitation on our
standing doctrine. [Citation.]” (Weatherford v. City of San Rafael, supra, 2 Cal.5th at
pp. 1247-1248.) As a result, it is not unconstitutional to extend broad “public interest”
standing in mandate cases (as we discuss further in part V.B.3.c, post). (Id. at p. 1248.)
“Notwithstanding the arguments for broad ‘public interest’ standing, though, [the
Supreme Court] ha[s] continued to recognize the need for limits” in other cases. (Ibid.)
A general “public interest” exception to standing requirements would turn us into a
super-legislature, able to overturn a statute enacted by the People’s duly elected
representatives, despite the absence of any parties who can show that they are being
harmed.

It has been said that “[i]f the issue of justiciability is in doubt, it should be
resolved in favor of justiciability in cases of great public interest. [Citations.]” (National

Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 432, fn. 14.) A court cannot
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resort to this rule, however, when it has no doubt that standing is absent. Thus, in
California Water & Telephone Co. v. County of Los Angeles, supra, 253 Cal.App.2d 16,
after a somewhat lengthy discussion, the court concluded that the plaintiff water utilities
(id. at p. 20) had standing to challenge the validity of a county ordinance regulating water
services and facilities and making violations a misdemeanor (id. at pp. 20-21).

(Id. at pp. 22-26.) Only then did it add, “[E]ven aside from the interest which
respondents have in a determination of the validity of the Water Ordinance, the public
interest requires that there be an adjudication to settle the constitutional question here
presented. . .. Were there any doubt about the justiciability of the controversy, that doubt
would be resolved in favor of present adjudication, because the public is interested in the
settlement of the dispute. [Citations.]” (Id. at p. 26.) We are unaware of any case
holding that the plaintiff did, in fact, lack standing yet allowing the action to proceed
based solely on the public interest.

The dissent cites Collier v. Lindley (1928) 203 Cal. 641 as such a case; we
disagree. In Collier, a charitable trust provided, “‘In the event that this instrument does
not create a valid, charitable trust, or, if it be finally adjudicated that any purpose set forth
herein be invalid, the sum of $500 out of the corpus of the estate shall belong to, and be
forthwith paid to, John Collier.”” (Id. at p. 644.) Collier and other interested parties (the
opinion does not clearly indicate who these parties were, but presumably they were

trustees and/or beneficiaries under the trust) agreed to submit the case, on a set of agreed
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facts, without trial, for a declaratory judgment regarding the validity of the trust under
Code of Civil Procedure sections 1138-1140. (Collier v. Lindley, supra, at p. 644.)

The Supreme Court described the suit as “an endeavor on the part of [the trustors]
to procure a final ruling of the courts upon the validity . . . of [the] trust. ...” (Collier v.
Lindley, supra, 203 Cal. at pp. 643-644.) “The provision for the payment to [Collier] of
the sum of $500 conditioned upon said trust or some portion thereof being invalid is
nothing more not less than a thinly veiled attempt to engage the attention and compel the
labors of the several courts of record of this state in order to effectuate a judicial
determination of the validity or invalidity of said trust at once and in advance of any real
contest or controversy between the parties in interest therein over its properties or
provisions, and as such we hold it to be in plain violation of the spirit and intent of the
sections of the Code of Civil Procedure above referred to, as well as of the general
principle that courts should only be employed in the adjudication of actual as
distinguished from moot questions and controversies when these are brought before them
in the regular and orderly course of litigation by those parties only who are directly
interested in their adjudication.” (Id. at pp. 644-645.) It concluded, “[W]e would have
no hesitation in . . . ordering a dismissal of this appeal but for the fact that there are
certain questions of public interest which are involved therein and which arise entirely
apart from the interest of the parties to the immediate proceeding.” (Id. at p. 645.)

There seems to have been no dispute that, if Collier succeeded in invalidating the

trust, he would, in fact, receive $500. (See Collier v. Lindley, supra, 203 Cal. at p. 644.)
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This would appear sufficient to give him standing. The Supreme Court’s concern was
that the case was collusive — that it had been cooked up between the trustors and Collier,
especially in light of their submission of the case on agreed facts. Indeed, the Supreme
Court later cited Collier as a example of a “collusive” suit. (City and County of S.F. v.
Boyd (1943) 22 Cal.2d 685, 694.) Thus, Collier is not authority for the proposition that
there is a general public interest exception to the standing requirement. We note,
however, that even if it were, it was implicitly overruled by the later cases cited above.

Finally, we must be “guided by the familiar principle . . . that ‘we do not reach
constitutional questions unless absolutely required to do so to dispose the matter before
us.” [Citation.]” (Facebook, Inc. v. Superior Court (2018) 4 Cal.5th 1245, 1275, fn. 31.)

In sum, then, if the Ahn parties lack standing, we cannot, should not, and will not
reach the ultimate constitutional question.

2. The effect of the State’s general denial.

Preliminarily, the trial court should have denied judgment on the pleadings for the
simple reason that the State had denied all of the Ahn parties’ allegations. “A plaintiff’s
motion for judgment on the pleadings is analogous to a plaintiff’s demurrer to an answer
and is evaluated by the same standards. [Citations.] The motion should be denied if the
defendant’s pleadings raise a material issue or set up affirmative matter constituting a
defense; for purposes of ruling on the motion, the trial court must treat all of the
defendant’s allegations as being true. [Citation.]” (Allstate Ins. Co. v. Kim W. (1984)

160 Cal.App.3d 326, 330-331, italics omitted.) Here, the State denied all of the Ahn
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parties’ allegations, including as to standing. The trial court had to accept this denial as
true. This alone should have precluded judgment on the pleadings.
3. The Ahn parties’ allegations regarding standing.

The Ahn parties also lack standing for a more fundamental reason: They did not

allege it adequately in their complaint.
a. Third-party standing.

The allegations of the complaint are clearly intended to assert third-party standing.
Moreover, the trial court ruled that the Ahn parties had standing on this theory.

“As a general rule, a third party does not have standing to bring a claim asserting a
violation of someone else’s rights. [Citation.]” (Brenner v. Universal Health Services of
Rancho Springs, Inc. (2017) 12 Cal.App.5th 589, 605.) However, an exception to this

(133

general rule applies when “‘(1) the litigant suffers a distinct and palpable injury in fact,
thus giving him or her a concrete interest in the outcome of the dispute; (2) the litigant
has a close relationship to the third party such that the two share a common interest; and
(3) there is some hindrance to the third party’s ability to protect his or her own interests.
[Citations.]” [Citation.]” (Yelp Inc. v. Superior Court (2017) 17 Cal.App.5th 1, 7;
accord, Sanchez v. City of Modesto (2006) 145 Cal.App.4th 660, 674-677; Novartis
Vaccines & Diagnostics, Inc. v. Stop Huntingdon Animal Cruelty USA, Inc. (2006) 143
Cal.App.4th 1284, 1297-1298.)

For example, in Lewis v. Superior Court (2017) 3 Cal.5th 561, the State Medical

Board, as part of its investigation of a doctor, obtained his patients’ prescription records
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from a centralized database. (Id. at pp. 565-567.) The Supreme Court held that the
doctor had standing to assert that this was a violation of his patients’ state constitutional
right to privacy. (Id. at pp. 569-571.) It explained that “‘[w]here the constitutionally
protected privacy interests of absent patients are coincident with the interests of the
doctor, the doctor must be permitted to speak for them.” [Citation.]” (Id. at p. 570.) It
reasoned, in part, that the doctor’s interests were not “at odds with his patients’ interests.”
(Ibid.)

Here, the requisite commonality of interest is missing. The Ahn parties’
terminally ill patients may be divided into two groups. One group, upon receiving their
diagnosis, will want to request assisted suicide. The Ahn parties, however, brought this
action to prevent them from doing so. They cannot possibly “speak for” this group of
patients, even if they claim to be doing so for their benefit. The other group will not want
to request assisted suicide. In that event, however, all they have to do is not request it.
The Act simply does not affect them; thus, it also does not affect the Ahn parties.

The State sums this up well in its petition: “If neither the real party physicians nor
their patients want aid-in-dying to be a part of their professional relationship, then neither
group suffers any injury due to the Act. Alternatively, if the real party physicians do not
want to provide aid-in-dying, but their patients do want aid-in-dying, the physicians’
interests are not aligned with those of their patients and third-party standing would not

2

lie.
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b. Personal standing.

The Ahn parties also argue that they have personal standing, on three theories.

First, they claim that they “regularly” diagnose terminal diseases. They claim that,
if they diagnose a patient as having a terminal disease, “that make[s] th[e] patient[s]
eligible to receive fatal drugs.” They argue that this impacts their “professional
obligations and duties to clients.”

One problem with this argument is that the Ahn parties did not allege that they
regularly (or ever) diagnose terminal diseases. Even assuming they do, however, it is
simply not true that that diagnosis makes the patient eligible for an aid-in-dying drug.
The patient still has to jump through a number of hoops, and the Ahn parties are free to
refuse to participate in that process. Once they refuse, if the patient still wants an aid-in-
dying drug, he or she must get a new attending physician, who must also diagnose the
patient as having a terminal disease. (Health & Saf. Code, § 443.5, subd. (a)(1)(B).)
Moreover, the attending physician must refer the patient to a consulting physician, and
the consulting physician, too, must diagnose the patient as having a terminal disease.
(Health & Saf. Code, 88 443.1, subd. (j), 443.5, subd. (a)(3), 443.6, subd. (b).)

At this point, the Ahn parties’ responsibility for the patient’s choice of assisted
suicide is attenuated, at best. We may assume that they would feel some reluctance to
diagnose a patient as having a terminal disease, because one possible outcome is that the
patient will start the assisted suicide process (albeit with a different attending physician).

Even so, there are many other reasons why a physician might be reluctant to diagnose a
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terminal disease — not least, that the patient might choose to commit unassisted suicide.
These “conjectural” and “hypothetical” possibilities do not give rise to standing.

Under the AMA Code of Medical Ethics, a physician has a duty to communicate
an honest diagnosis: “Except in emergency situations in which a patient is incapable of
making an informed decision, withholding information without the patient’s knowledge
or consent is ethically unacceptable.” (Code of Medical Ethics Opinion 2.1.3.5).
Compliance might make the Ahn parties feel bad, but they cite no authority for the
proposition that bad feelings can be sufficient to confer standing.

Second, the Ahn parties argue that the Act requires them to allow their employees
to provide information about assisted suicide and to provide referrals to other physicians
for assisted suicide. They cite the following provisions of the Act on this point.

Health and Safety Code section 443.15 provides:

“[N]otwithstanding any other law, a health care provider may prohibit its
employees . . . from participating in activities under this part while on premises owned or
under the management or direct control of that prohibiting health care provider or while
acting within the course and scope of any employment by, or contract with, the
prohibiting health care provider.” (Health & Saf. Code, § 443.15, subd. (a).)

However, the same section also provides:

“For purposes of this section: [] ... [1] ...

6 Available at <https://www.ama-assn.org/delivering-care/withholding-
information-patients>, as of Nov. 27, 2018.
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“‘Participating, or entering into an agreement to participate, in activities under this
part’ does not include . . . : [] ...

“(B) Providing information to a patient about this part.

“(C) Providing a patient, upon the patient’s request, with a referral to another
health care provider for the purposes of participating in the activities authorized by this
part.” (Health & Saf. Code, § 443.15, subd. (f)(3).)

In sum, then, this section allows a health care provider to prohibit its employees
from “participating in activities under this part,” while it carves out providing
information and providing a referral from the definition of “participating in activities
under this part.” But just because something is not expressly allowed does not mean it is
forbidden. What is absent is any general rule against prohibiting an employee from
providing information or providing a referral. Admittedly, a health care provider cannot
be subjected to any sanctions — including employment sanctions — for providing
information or providing a referral. (Health & Saf. Code, 8§ 443.14, subd. (c), 443.16,
subd. (a).) However, the Ahn parties have not shown that the Act provides a similar safe
harbor for the employee of a health care provider (unless the employee is also a health
care provider).

In any event, even assuming the Act does require a health care provider to allow
its employees to provide information and to provide referrals, the complaint fails to allege

standing on this basis. It does not allege that the Ahn parties even have any employees,
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much less that any of their employees are health care providers or that any of their
employees want to provide information and referrals against their employers’ wishes.’

Third, the Ahn parties argue that the Act is vague with respect to whether, once
they refuse to participate in assisted suicide, they are required to refer the patient to a
health care provider who will. That is incorrect. The Act specifically says that they
cannot be sanctioned for not making such a referral. (Health & Saf. Code, § 443.14,
subd. (e)(2).)

C. Public-interest standing.

Finally, the Ahn parties argue that they have public-interest standing to sue to

enforce a public duty.

[1XX13

In mandate cases, the Supreme Court has held that “‘““where the question is one of
public right and the object of the mandamus is to procure the enforcement of a public
duty, the [petitioner] need not show that he has any legal or special interest in the result,

since it is sufficient that he is interested as a citizen in having the laws executed and the

! Even assuming the Ahn parties can plead and prove standing on the theory
that the Act restricts their ability to control their employees, we question the scope of the
injunction they could obtain. It “is inconsistent with the very nature and purpose of
injunctive relief . . . to extend a remedy beyond the context of the specific dispute which
justifies that remedy.” (Planned Parenthood Golden Gate v. Garibaldi (2003) 107
Cal.App.4th 345, 354.) “* ... The parties seeking [an] injunction assert a violation of
their rights; the court hearing the action is charged with fashioning a remedy for a
specific deprivation, not with the drafting of a statute addressed to the general public.’
[Citation.]” (DVD Copy Control Assn., Inc. v. Bunner (2003) 31 Cal.4th 864, 878-879.)
Thus, it would seem that the Ahn parties could be entitled to an injunction prohibiting
Hestrin from prosecuting them (or perhaps from prosecuting anyone) under the Act for
exercising prohibited control over their employees; however, they could not be entitled to
an injunction prohibiting any enforcement of the Act whatsoever.
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duty in question enforced.”” [Citation.] ... We refer to this variety of standing as
‘public interest standing.” [Citation.]” (Save the Plastic Bag Coalition v. City of
Manhattan Beach (2011) 52 Cal.4th 155, 166.)

Public-interest standing, however, is available only in a mandate proceeding, not
in an ordinary civil action. (Reynolds v. City of Calistoga (2014) 223 Cal.App.4th 865,
873-874.) Here, the complaint does not include a cause of action for a writ of mandate.
It is hard to see how it could. A mandate petition must allege that the respondent is
failing to perform a ministerial duty. (Code Civ. Proc., § 1085, subd. (a); Orange Unified
School Dist. v. Rancho Santiago Community College Dist. (1997) 54 Cal.App.4th 750,
765.) “‘A ministerial duty is one that is required to be performed in a prescribed manner
under the mandate of legal authority without the exercise of discretion or judgment.’
[Citation.]” (Cape Concord Homeowners Assn. v. City of Escondido (2017) 7
Cal.App.5th 180, 189.)

The Ahn parties sought to enjoin District Attorney Hestrin “from recognizing any
exceptions to the criminal law created by the Act . ...” By virtue of his prosecutorial
discretion, however, he has no ministerial duty to prosecute assisted suicide cases. “Itis
well established that where a prosecutor is vested with discretionary power in the
investigation and prosecution of charges a court cannot control this discretionary power
even by mandamus. [Citations.]” (People v. Cimarusti (1978) 81 Cal.App.3d 314, 322;

accord, Boyne v. Ryan (1893) 100 Cal. 265, 267.)
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The Ahn parties cite City of Merced v. Merced County (1966) 240 Cal.App.2d 763
for the proposition that a district attorney has a mandatory duty to enforce the law.
There, the District Attorney of Merced County was seeking a declaration that the City
Attorney of the City of Merced was responsible for prosecuting misdemeanors. (ld. at
p. 764.) It was in that context that the court said, “the several district attorneys of the
state, including the District Attorney of Merced County, have the specific duty to
prosecute . . . violations of general laws. (Gov. Code, 8 26500.) This duty is mandatory,
and not discretionary.” (ld. at p. 766.)® Government Code section 26500, however,
states: “The public prosecutor . . . within his or her discretion shall initiate and conduct
on behalf of the people all prosecutions for public offenses.” (Italics added.) Thus, a
district attorney’s “mandatory” duty is to exercise his or her discretion to prosecute
crimes. We may accept that, if a district attorney failed and refused to prosecute any
crimes whatsoever, mandate might lie. Nevertheless, mandate cannot be used to compel
a district attorney to exercise his or her prosecutorial discretion in any particular way.
Thus, we see no way to construe the complaint as a mandate petition.

At oral argument, counsel for the Ahn parties argued that his clients must be
deemed to have standing, because otherwise no one would have standing to seek a
remedy for the asserted constitutional violation. They have not shown that this is so.

While we need not exhaustively specify who would have standing to challenge the

8 This statement was dictum, in any event, as nobody was trying to compel
the district attorney to do anything.
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constitutionality of the Act, it would seem that a district attorney who believes the Act is
unconstitutional and who wants to prosecute persons who participate in assisted suicide
would have standing. Similarly, a hospital or professional association that seeks to
penalize health care providers under its jurisdiction who participate in assisted suicide
would seem to have standing. (See Health & Saf. Code, § 443.14, subd. (c) [“a health
care provider shall not be subject to civil, criminal, administrative, disciplinary,
employment, credentialing, professional discipline, contractual liability, or medical staff
action, sanction, or penalty or other liability for participating in this part,” italics added].)

In sum, then, we conclude that the Ahn parties lack standing on any of the theories
they have asserted in this appeal. We have no way of knowing whether, on remand, they
will be able to amend their complaint so as to allege standing, whether the trial court will
grant them leave to do so, or whether they will be able to prove up their amended
allegations. It is possible (though by no means certain) that we will see this case again; if
so, however, at least we will be sure that the constitutional issue is properly presented.

VI
DISPOSITION

Let a writ of mandate issue, directing the superior court to vacate its order granting
the motion for judgment on the pleadings and to vacate the judgment. Our temporary
stay is dissolved.

The State is directed to prepare the writ of mandate, to have it issued, to serve

copies, and to file the original, with proof of service, with the clerk of this court. The
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State is awarded its costs in this writ proceeding against the Ahn parties. (Cal. Rules of
Court, rule 8.493, subd. (a).) Costs are not awarded for or against the Fairchild parties.

CERTIFIED FOR PUBLICATION
RAMIREZ

P.J.
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[People ex. rel. Becerra v. Superior Court; Ahn et al., E070545]

FIELDS, J., Concurring.

| fully concur in the majority opinion in this case. | write separately to further
clarify my position as to why the matter should not be decided on the merits at this time
and why remand is appropriate to allow the trial court to determine whether the real
parties in interest, Sang-Hoon Ahn, Laurence Boggeln, George Delgado, Philip
Dreisbach, Vincent Fortanasce, Vincent Nguyen, and the Christian Medical and Dental
Society, d/b/a the American Academy of Medical Ethics (the Ahn parties) are able to
demonstrate that they have standing to challenge the End of Life Option Act (EOLOA)
(Health & Saf. Code, 88 443-443.22) and that there is, therefore, a justiciable controversy
for this court to determine.

First, as noted in the majority opinion, the trial court’s grant of judgment on the
pleadings for the Ahn parties was clearly erroneous and must be set aside. Such a motion
“should be denied if the defendant’s pleadings raise a material issue or set up affirmative
matter constituting a defense . . . .” (Allstate Ins. Co. v. Kim W. (1984) 160 Cal.App.3d
326, 331.) Inthe instant case, the State’s pleadings raised a material issue as to standing
in that the State denied all the Ahn parties’ material factual allegations, including their
allegations regarding their standing to sue. The trial court was required to accept the
State’s denials as true. (Ibid.) Thus, the court was required to deny the motion solely on

this basis alone. The Ahn parties acknowledged as much at oral argument.



Second, it is clear from the majority and concurring/dissenting opinions that the
Ahn parties have failed to demonstrate standing. The concurring/dissenting opinion
carefully demonstrates what the Ahn parties may plead to demonstrate a justiciable
controversy; however, it is for the Ahn parties to make this threshold showing, which
they have failed to do.

The concurring/dissenting opinion is correct in asserting that there is a hazard in
judicial inaction. However, the majority opinion does not result in inaction. Rather,
under the majority opinion, the trial court decision is vacated, leaving the EOLOA in
effect. That law will remain in effect unless the Ahn parties are able to show a justiciable
controversy and unauthorized acts by the Legislature. This posture is consistent with and
comports with the presumption of constitutionality of laws passed in regular or special
session referred to in the concurring/dissenting opinion. (Martin v. Riley (1942) 20
Cal.2d. 28, 39-40.)

We ought not go beyond the traditional rule requiring ““a party to show that he or
she is sufficiently interested as a prerequisite to deciding, on the merits, whether a party’s
challenge to legislative or executive action independently has merit” (Weatherford v. City
of San Rafael (2017) 2 Cal.5th 1241, 1247) where, as here, the legislative enactment (the
EOLOA) remains in effect and the Ahn parties have the opportunity to demonstrate their
right to maintain an action challenging the constitutionality of the EOLOA.

In Weatherford, the court further stated that “[n]otwithstanding the arguments for

broad ‘public interest’ standing . . . we have continued to recognize the need for limits [to



finding public interest standing] in light of the larger statutory and policy context”
(Weatherford, supra, 2 Cal.5th at p. 1248) of the statute being challenged, and the
“broader prudential and separation of powers considerations” (ibid.) weighing against
public interest standing. | believe these limits are particularly applicable here where the
legislative enactment, the EOLOA, remains presumptively valid, the Ahn parties have the
opportunity to demonstrate their standing to challenge the EOLOA, and all parties

maintain the same rights they had at the inception of this action.

FIELDS




[People ex rel. Becerra v. Superior Court; Ahn et al., E070545]

Slough, J., Concurring and Dissenting.

My colleagues bypass the central and important question in this case—whether the
Legislature exceeded its authority when it enacted the End of Life Option Act (EOLOA)
to provide terminal patients facing prolonged painful deaths the option of obtaining drugs
to shorten their suffering. (Health & Saf. Code, 88 443-443.22, unlabeled statutory
citations refer to this code.) They conclude we cannot reach the question because the
plaintiffs haven’t adequately pled standing. (Maj. opn. ante, at pp. 14-20.) | disagree.

In my view, the majority’s approach needlessly ties this case up in a procedural
Gordian knot. We can cut the knot by realizing the courts—Dboth trial and appellate—
have discretion to dismiss a cause of action on any decisive legal ground. In this case,
the fact that plaintiffs’ challenge to EOLOA lacks merit as a matter of law provides an
independent basis for us to reverse the trial court judgment finding EOLOA violates
article IV, section 3 of the California Constitution and direct the court to enter judgment
in favor of the state on plaintiffs’ third cause of action.

|
INTRODUCTION

| part ways with the majority on just about every principle point of their analysis.

Because the issues they raise are complex and interrelated, | start with an overview of our

disagreements.



First, the plaintiffs have pled standing. The majority reaches the contrary
conclusion only by assuming all the plaintiff-physicians as well as all the members of
plaintiff American Academy of Medical Ethics (the association) are conscientious
objectors who will refuse to provide any aid-in-dying services. That proposition does not
appear in the complaint. What the physicians do allege is they treat terminal patients and
will inevitably harm them by following the regulations of their profession the Legislature
enacted. Thus, the complaint successfully alleges some plaintiffs are participating
physicians who have direct standing because EOLOA regulates the way they practice
medicine to their detriment. Because plaintiffs also allege some of their patients are
unable to protect their own interests in litigation due to their illnesses, they also
successfully allege third-party standing. In addition, the association has alleged standing
by alleging some of its members have standing.

Second, even if the complaint were concerned only with nonparticipating
physicians whose practices EOLOA doesn’t regulate because they refuse to participate at
all, it is clear from the statute they would be able to amend to articulate standing on
separate grounds. For example, the statute plainly bars nonparticipating physicians from
controlling whether their employees share with their patients information about EOLOA
or refer them to participating physicians. Thus, a nonparticipating physician who
employs others cannot enforce an office policy requiring employees to run the business
as a conscientious objector shop. Because an employer has an interest in being able to set

such a policy, nonparticipating physicians will be able to allege direct standing to



challenge whether the Legislature exceeded its authority by enacting EOLOA during the
special session.

Still, I conclude the trial court committed an elementary error when it found the
plaintiffs had established standing, as it had to do to enter judgment in their favor. The
trial court made its ruling on plaintiffs’ motion for judgment on the pleadings. While I
agree the plaintiffs had properly alleged standing, there was not yet any basis to conclude
the plaintiffs in fact have standing. On the contrary, since the state specifically denied
the standing allegations, that material issue was in dispute and could not be decided in
favor of either party on a motion for judgment on the pleadings. Since plaintiffs were
required to establish standing to prevail, the trial court could not properly grant plaintiffs’
motion for judgment on the pleadings. Doing so was error. To that extent, | agree with
the majority.

However, the state was not required to establish the plaintiffs had no standing to
prevail. The trial court was therefore free to rule in their favor on the merits of the purely
legal constitutional challenge to EOLOA. A trial court can set aside disputed standing
issues to reach a dispositive legal issue at any stage of litigation—on a demurrer, a
motion for judgment on the pleadings, or at summary judgment. Standing doesn’t matter
where the plaintiffs lose on independent grounds. And where those grounds are purely
legal, the trial court may rule against plaintiffs even if their standing remains in dispute.

The contrary rule offends both common sense and basic principles of judicial economy.



So, the trial court plainly could have—and as | will explain should have—ruled plaintiffs’
challenge to EOLOA as ultra vires legislation failed as a matter of law.

This brings us to my third area of disagreement with the majority. Just as the trial
court could have reached the merits of the constitutional challenge, we can too. The fact
that standing remains in dispute (and may require additional pleading) isn’t a barrier to
our finding the legislation constitutional. We have the discretion to reach the substantive
merits and rule in favor of the state parties. | would do so because we have a
responsibility to expeditiously disperse the uncertainty this litigation has created for
countless patients, family members, and loved ones, as well as physicians and workers in
the health care sector.

There is simply no reason to drag this case out so the plaintiffs can prove they
have standing before we hold the Legislature acted within its authority under the
Governor’s proclamation when it enacted EOLOA. For these reasons and the reasons I
explain in detail in part IV below, | would do so now.

1
BACKGROUND

My colleagues set out selected provisions from EOLOA. However, | believe they
leave out provisions which affect the analysis of both the standing and constitutional
issues. | therefore provide additional background about the provisions of EOLOA and its

passage here.



A. The Proclamation and Special Legislative Session

On June 16, 2015, Governor Brown issued a proclamation calling the Legislature
to assemble in extraordinary session on June 19, 2015 and directing them to consider and
enact legislation relating to the delivery of health care services in California.
(Proclamation by the Governor of the State of California (proclamation) (June 16, 2015).)
Among other things, the Governor directed the Legislature to “consider and act upon
legislation necessary to [] ... [T] . . . [i]lmprove the efficiency and efficacy of the health
care system, reduce the cost of providing health care services, and improve the health of
Californians.” (Id. atp. 2.)

As the plaintiffs emphasize, the proclamation also directed the Legislature to
consider and act on legislation on certain specific topics related to health care funding.
The proclamation embraced legislation “necessary to enact permanent and sustainable
funding from a new managed care organization tax and/or alternative fund sources to
provide: [1]...[a]tleast $1.1 billion annually to stabilize the General Fund’s costs for
Medi-Cal; and [1] . . . [S]ufficient funding to continue the 7 percent restoration of In-
Home Supportive Services hours beyond 2015-16; and [1] . . . [s]ufficient funding to
provide additional rate increases for providers of Medi-Cal and developmental disability
services.” (Proclamation p. 1.) It also embraced legislation necessary to “[e]stablish
mechanisms so that any additional rate increases expand access to services; and [] . . .
[i]ncrease oversight and the effective management of services provided to consumers

with developmental disabilities through the regional center system.” (Proclamation p. 2.)



On September 9, 2015, during the special session, Assemblyperson Dr. Susan
Eggman introduced to the California Assembly the bill (Assembly Bill X2 15) which
became EOLOA. “Thank you, Mr. Speaker and members. I am very pleased to have the
opportunity to present to you today, Assembly Bill X2 15. This bill is the product of an
immense amount of work across both houses involving many legislators’ close
collaboration with stakeholders. The result, members, is the most rigorous aid-in-dying
legislation in the country, with the strongest set of protections for patients and the
physicians who treat them. At its most basic, this bill provides the option for a person
who is terminally ill to request a prescription for medication to aid in their passing in
their last days.” Assemblyperson Eggman then summarized the provisions of the bill and
asked the other Assembly members for their support.

Before the Assembly debated whether the bill represented good policy,
Assemblyperson James Gallagher challenged it as outside the approved purposes for the
special session. “This bill is not properly before this extraordinary session, as it is not
consistent with the purpose stated for the extraordinary session, which is health care
funding. This bill has nothing to do with funding health care and MediCal.” The
Speaker pro tempore (Speaker) pointed out the Rules Committee had referred the bill to
the Assembly as consistent with Assembly rules, and ruled the bill is “germane to health
care.”

Assemblyperson Gallagher pressed his objection further. He appealed the

decision and called for a vote on whether EOLOA was germane to the purposes approved



by the Governor. He argued, “This extraordinary session was called for the specific
purpose of finding funding for MediCal, and other health care issues for the
developmentally disabled. This bill is not consistent with the subject of this
extraordinary session. And I think it’s incumbent upon all of us to ensure that we follow
proper procedure. This bill did go through in our regular session, and it didn’t make it
through the Committee process. We need to respect that decision. In the decision that
was made in Health Committee and not allow the rules to be circumvented. And so |
would encourage all of you to overrule this ruling. So that we can get back to the
business that we’ve been working on and we can get back to the proper business of this
extraordinary session.”

The Speaker then called a vote of the Assembly to determine whether EOLOA
was germane. “Mr. Gallagher, as I indicated, the Rules Committee properly referred this
bill. It’s germane to health. | have cited my reasoning and my decision on your point of
order. The question before the body is a procedural one, and . . . the ruling of the Chair
[should] be upheld. This is procedural, members. The clerk will open the role ... [T]his
requires a majority of those present and voting.” The Assembly voted 41 to 28 to uphold
the decision EOLOA was within the purposes of the proclamation. The Assembly then
turned to an extended debate on the policy of adopting aid-in-dying legislation, after
which it voted 42 to 33 to enact EOLOA.® The Legislature passed EOLOA on September

11, 2015. (Assem. Weekly Hist., Apr. 4, 2016, p. 14.) Governor Brown signed the bill

° The entire floor debate is online at https://ca.digitaldemocracy.org/hearing/562.
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on October 5, 2015, and it went into effect on June 9, 2016. (Stats. 2015-2016, 2d Ex.
Sess., ch. 1; Assem. Weekly Hist., Apr. 4, 2016, p. 14; Assem. Con. Res. No. 1, 2015-
2016 2d Ex. Sess.)

B. The End of Life Option Act

As enacted, EOLOA allows, but heavily regulates, the use of aid-in-dying drugs
by patients diagnosed with a terminal disease. An aid-in-dying drug is any drug
“determined and prescribed by a physician . . . which the qualified individual may choose
to self-administer to bring about his or her death due to a terminal disease.”*? (8§ 443.1,
subd. (b).)

A patient is a qualified individual and may obtain a prescription for an aid-in-
dying drug if they reside in California, have been diagnosed with a terminal disease, have
the capacity to make medical decisions, voluntarily request a prescription, and have the
physical and mental ability to self-administer the drug. (88 443.1, subd. (0); 443.2.) A

terminal disease is “an incurable and irreversible disease that has been medically

10 My colleagues prefer the term “assisted suicide,” a choice opponents of the law
also prefer. However, the Legislature explicitly directed “death resulting from the self-
administration of an aid-in-dying drug is not suicide” (§ 443.13, italics added) and
“[a]ctions taken in accordance with this part shall not, for any purposes, constitute
suicide . . . [or] assisted suicide. (8 443.18, italics added.) We should respect the
Legislature’s prerogative, not rely—as the majority does—on the dubious and shifting
authority of keyword searches on Google and Wikipedia. (Maj. opn. ante, at p. 3, fn. 1.)
Among other problems, those sources are inherently manipulable. “Aid-in-dying” is
defined in the statute, whereas “assisted suicide” is a term in general currency, too broad
to be of use in discussing EOLOA. For example, the statute explicitly prohibits “lethal
injection, mercy killing, or active euthanasia,” all of which are forms of “assisted suicide”
if directed by the patient. (§ 443.18.)



confirmed and will, within reasonable medical judgment, result in death within six
months.” (§ 433.1, subd. (q).)

A patient’s request for a prescription for an aid-in-dying drug must be repeated
and take a specific form. The patient must make two oral requests, separated by at least
15 days, and one written request, all to their attending physician. (8 443.3, subd. (a).)
The written request must be in the form set out in section 443.11 and must be signed and
dated in the presence of two witnesses. (8 443.3, subd. (b)(1) & (2).) The witnesses
must, among other things, attest they know the patient or have proof of the patient’s
identity and they believe the patient to be of sound mind and not acting under duress,
fraud, or undue influence. (8 443.3, subd. (b)(3).) Only one family member may serve as
a witness, and no person serving as the attending physician, consulting physician, or
mental health care specialist may do so. (8 443.3, subds. (¢)(1) & (d).)

The act heavily regulates the conditions under which an attending physician may
prescribe an aid-in-dying drug. Before doing so, the physician must determine whether
the patient is a qualified individual, has a terminal disease, has the capacity to make
medical decisions, and has made a voluntary request using a form with required content.
(8 443.5, subd. (a).) Each of these conditions is delineated elsewhere in the statute. If the
physician determines the patient shows indications of a mental disorder, they must refer
the patient for a mental health specialist assessment. (8 443.5, subd. (a)(1)(A)(i).) The
physician must confirm the patient is making an informed decision by discussing the

diagnosis and prognosis, potential risks and the probable result of ingesting the drug, the



possibility they may obtain the drug but not take it, and other treatment options like
comfort care, hospice care, palliative care, and pain control. (8 443.5, subd. (2)(2)(A)-
(E).) They must also discuss with the patient whether they’re feeling coerced or unduly
influenced to confirm the decision was not the result of coercion. (8 443.5, subd. (a)(4).)

The attending physician must then refer the patient to a consulting physician for a
second opinion. (8 443.5, subd. (a)(3).) The consulting physician must examine the
patient and relevant medical records, confirm the attending physician’s diagnosis and
prognosis, and independently determine the patient has the capacity to make medical
decisions, is acting voluntarily, and has made an informed decision. (8 443.6, subds. (a)-
(c).) Like the attending physician, the consulting physician must refer the patient for a
mental health specialist assessment if they show indications of a mental disorder.

(8 443.6, subd. (d).)

If either physician refers the patient to a mental health specialist, the specialist
must examine the patient and relevant medical records and independently determine
whether the patient has the capacity to make medical decisions, act voluntarily, and make
informed decisions. (8 443.7, subds. (a) & (b).) Further, the mental health specialist
must determine whether the individual is suffering from impaired judgment due to a
mental disorder. (8 443.7, subd. (c).)

Various additional provisions protect patients from being coerced into requesting
or taking an aid-in-dying drug. Contractual provisions are not valid if they affect whether

a person may make, withdraw, or rescind a request for an aid-in-dying drug. (8 443.12.)
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Policies for life insurance, health insurance, or annuities, as well as health care service
and health benefit plans may not be conditioned upon or affected by a person making or
rescinding a request for an aid-in-dying drug. (8 443.12, subd. (a).) Insurance carriers
are not permitted to provide information to individuals about the availability of an aid-in-
dying drug unless the insured has requested the information, either personally or through
their attending physician. (§ 443.13, subd. (c).) A patient’s attending physician,
consulting physician, and mental health specialist may not be “related to the individual by
blood, marriage, registered domestic partnership, or adoption, or be entitled to a portion
of the individual’s estate upon death.” (§ 443.17, subd. (d).)

The statute also bars outright coercion or fraud. “Knowingly altering or forging a
request for an aid-in-dying drug to end an individual’s life without his or her
authorization or concealing or destroying a withdrawal or rescission of a request for an
aid-in-dying drug is punishable as a felony if the act is done with the intent or effect of
causing the individual’s death.” (§ 443.17, subd. (a).) “Knowingly coercing or exerting
undue influence on an individual to request or ingest an aid-in-dying drug for the purpose
of ending his or her life or to destroy a withdrawal or rescission of a request, or to
administer an aid-in-dying drug to an individual without his or her knowledge or consent,
is punishable as a felony.” (§ 443.17, subd. (b).)

If the patient satisfies all the statutory conditions, the attending physician may
prescribe an aid-in-dying drug to the patient. (8 443.5, subd. (b).) The patient may then

self-administer the drug. (88 443.1, subd. (b); 443.13, subd. (a)(2); 443.14, subd. (a).)
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Physicians and other health care providers who provide services under EOLOA
are immune from all forms of liability and discipline, including discipline as an employee
or independent contractor, as | discuss in more detail in the part 111.B. below, so long as
they act professionally. (88 443.14, subd. (c); 443.16, subd. (c).)

However, health care providers are free to abstain from providing services under
EOLOA. (8443.14, subd. (e)(1).) And if they are conscientious objectors, health care
providers are immune from liability and discipline for refusing to participate in EOLOA
services, including for “refusing to inform a patient regarding his or her rights under this
part, and not referring an individual to a physician who participates in activities
authorized under [EOLOA].” (§ 443.14, subd. (e)(2).)

C. The Constitutional Challenge to EOLOA

The day before EOLOA was to take effect, June 8, 2016, the plaintiffs filed a
complaint against the District Attorney of Riverside County seeking declaratory and
injunctive relief. They asserted three causes of action. The first and second causes of
action alleged EOLOA violates principles of equal protection and due process under the
state constitution by removing protections for terminal patients that apply to everyone
else and creating a process that can lead to waiver of the fundamental right to life without
adequate procedural protections. (Cal. Const., art. I, 8 7.) The third cause of action
alleged the Legislature acted beyond the power granted by the Governor’s proclamation
when it enacted EOLOA. (Cal. Const., art. IV, 8 3.) As relief, they asked for a

declaration that EOLOA is unconstitutional and an injunction against the Riverside
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County District Attorney from recognizing exceptions to the criminal law enacted as part
of EOLOA.!

Only plaintiffs’ claim that the Legislature acted beyond its authority in passing
EOLOA during the special legislative session is at issue in this appeal. The trial court
granted plaintiffs’ motion for judgment on the pleadings on that claim. First, it held the
plaintiffs had standing to bring the challenge. “The plaintiffs in this case are doctors
whose actions are not only covered under the Act, but who have a close enough
relationship to their patients to bring them within the ambit of the Act” and, in addition,
“the Act impacts terminally ill patients who are not in a position to challenge the law
because their illnesses and their shortened life expectancy present significant obstacles in
bringing suit themselves.”

On the constitutional challenge, the trial court ruled for plaintiffs as a matter of
law. “[T]he End of Life Option Act (‘Act’) was passed by a special session of the
Legislature in violation of Article IV § 3(b) of the California Constitution because the
Act is not encompassed by any ‘reasonable construction’ of the Proclamation granting the
special session the authority to legislate.” The court then entered judgment for plaintiffs,
permanently enjoining the state from recognizing or enforcing EOLOA and the District

Attorney from recognizing exceptions to the criminal laws EOLOA had created.

1 The Attorney General of the State of California by and through the California
Department of Public Health filed a complaint-in-intervention on June 27, 2016. The
Riverside County District Attorney, Michael Hestrin (District Attorney), filed an answer
on September 23, 2016 (Answer). The Answer is not in the record on appeal, but is
subject to judicial notice. (Evid. Code, § 452.)
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The equal protection and due process claims were queued up for trial at the time
the trial court ruled on the Legislature’s authority to enact EOLOA, and the trial court did
not address them in its ruling.

i
STANDING

The majority develops two arguments for why the trial court erred by holding the
pleadings establish plaintiffs have standing. One is the complaint fails to allege any form
of standing—personal, third party, associational, or public interest.*?> (Maj. opn. ante, at
pp. 19-27.) The other is the state parties’ general denial of plaintiffs’ allegations put the
issue of standing in dispute, precluding judgment on the pleadings in plaintiffs’ favor.
(Maj. opn. ante, at pp. 18-19.) | disagree with my colleagues because they read the
complaint too narrowly and, even assuming their narrow interpretation were correct,
place far too much importance on the standing question.

A. Plaintiffs Who Are Participating Physicians Pled Standing

I believe the majority is simply wrong about the adequacy of plaintiffs’ complaint
on standing. The individual plaintiffs allege they “are physicians who treat patients
meeting the Act’s definition of having a terminal disease. They bring this action to
protect the rights of their patients to be protected by law . . . and from being assisted and
abetted in committing suicide, from receiving substandard medical care, and from having

depression and mental conditions leading to suicide left untreated.” The association

12 Though the majority doesn’t address the association’s standing directly.
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plaintiff alleges it “represents thousands of member doctors and health-care professionals
nationwide” including “California physicians whose patients meet the Act’s definition of
having a terminal disease.”

These allegations, if proven, would establish the individual members and some
association members are physicians whose conduct is regulated by the newly enacted
provisions of EOLOA. The physicians practice medicine in California and treat terminal
patients. EOLOA heavily regulates the practice of medicine in California as it affects
such patients and their physicians. To start, the act defines “terminal disease” narrowly
as “an incurable and irreversible disease that has been medically confirmed and will,
within reasonable medical judgment, result in death within six months.” (§§ 433.1, subd.
(q); 443.5, subd. (a).) The provision therefore regulates the physician-patient relationship
at the outset simply by classifying some patients as terminal and others as nonterminal.

For patients who satisfy the definition and request an aid-in-dying drug, EOLOA’s
regulations pervade the physician-patient relationship. Before a physician can prescribe
an aid-in-dying drug, they must determine whether the patient has the capacity to make
medical decisions and has made a voluntary request in an approved form. (8 443.5, subd.
(a).) They must determine whether the patient shows indications of a mental disorder,
and if so refer them for a mental health assessment. (8 443.5, subd. (a)(1)(A)(i).) They
must confirm the patient is making an informed decision by discussing the diagnosis and
prognosis, potential risks of the drug, advise about other treatment options, and discuss

with the patient whether they’re feeling coerced or unduly influenced to confirm the
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decision was not the result of coercion. (88 443.5, subd. (a)(2)(A)-(E); 443.5, subd.
(@)(4).) Inthe end, they must refer the patient for a second opinion. (8 443.5, subd.
@)(@3).)

In simple terms, the new legislation directly regulates the medical practice of any
plaintiff-physician who treats terminal patients and participates in providing aid-in-dying
services. The existing allegations are therefore sufficient to satisfy any obligation the
plaintiffs had to plead personal standing. (California Water & Telephone Co. v. County
of Los Angeles (1967) 253 Cal.App.2d 16, 26 (California Water) [“Respondent’s interest
in obtaining a declaration respecting the validity of the Water Ordinance is neither
academic or remote. The constitutional amenability of the public utilities to the local
regulations prescribed by the Water Ordinance has a continuing e